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Objective 

Learn about landlord’s rights and remedies 
upon a tenant’s informal restructuring, CCAA 
Plan of Arrangement, BIA proposal, 
receivership, or bankruptcy.
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Employed by the Landlord
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First Meeting With Landlord’s 
Staff
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Restructuring continuum

The Restructuring Continuum

Informal – debtor driven 

Informal - creditor driven

Formal – CCAA/BIA Proposal

Formal – Receivership/Bankruptcy

The further along the continuum the restructuring, the more 
restrictive the response from the debtor/restructuring professional, 
the less flexibility and the more likely that landlord’s rights will be 
curtailed by statute.

Lesson –

 
respond early and watch for signs of tenant financial 

difficulty



Current trends

Companies now borrowing from different types of lenders who have diverse 
responses at the restructuring table

New tools and thinking amongst companies and creditors have allowed 
restructuring to move down in size range to mid market and smaller corporations

Remedial action ‘behind the scenes’ between companies and creditors occurring 
sooner before formalizing any action, because

– more likely to preserve enterprise value

– Increased experience of lenders and professionals

– Cost of formal restructuring

Pre-packs  growing in popularity due to preparatory work, early identification of 
issues and desire to avoid prolonged instability.
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Proposal

A Proposal is made under the Bankruptcy and Insolvency Act

Filing will create a “stay of proceedings” and could be accompanied 
by a disclaimer of lease.

The proposal must set out a scheme to make payments, compromise 
debt, swap for equity etc.

Trustee to review proposal and issue report with recommendation.

Proposal proceeds only with creditor and court approval

RESULT

 
Bankruptcy avoided, but debt is compromised, maybe 
even converted to equity
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Proposals & Landlords

When tenant files proposal

Landlord cannot distrain for arrears of rent

Landlord cannot accelerate rent

Landlord cannot sue for rent

Landlord cannot terminate lease

EVEN IF lease says a proposal is a default

Landlord can only exercise remedies with court’s permission

Need to show significant financial hardship or material prejudice to 
landlord
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Proposals & Landlords – continued…

Disclaiming the Lease

Insolvent person may disclaim lease on 30 days notice to landlord (s.  
65.2)

Landlord can challenge the disclaimer – within 15 days

Court will permit disclaimer if  tenant would not be able to make a 
viable proposal without the disclaimer of the lease and all other 
leases that the lessee has disclaimed
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Proposals & Landlords – continued...

Disclaiming the Lease

If a lease is disclaimed (s. 65.2(4))

landlord has no claim for accelerated rent;

the proposal must indicate whether the landlord may file a proof of claim for the 
actual losses resulting from the disclaimer, or for an amount equal to the lesser of:

the aggregate of

– the rent (at the lease rate) for the first year following the disclaimer date, and

– 15% of the rent for the remainder of the term of the lease after

 

that year, and

three years’ rent.
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CCAA   “Companies’ Creditors 
Arrangements Act (Canada)”

Very short act resulting in a a fair amount of judge-made law

Intention is to have a “Plan of Arrangement” approved to 
restructure and continue the company 

Commenced with an “Initial Order”

Orders typically prevent landlords from:

Accelerating, terminating, suspending, modifying or cancelling leases

Disturbing or terminating occupation by tenant

Taking any proceedings against tenant
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CCAA Continued…

Order typically

Requires payment of occupation rent

Permits repudiation of leases – even before plan is approved!

Allows tenant to pick and choose which leases to disclaim

Plans

No payment priority for landlords

Landlords are often classified as general creditors



I’m the Bankruptcy Trustee/ Receiver
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… and I am here

to help you
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Privately Appointed Receiver

Receiver is appointed by secured creditor

Private appointments now seldom used in current practice

Receiver’s powers derive from the security agreement

Landlord’s lease remedies not affected UNLESS Landlord has 
made a separate agreement with the secured party

Landlord can negotiate

13



1414

Court Appointed Receiver

Court can appoint a receiver, or receiver-manager

Starting point for Receiver’s Powers is a standard 
order which will likely contain:

– Stay of proceedings

– Leave (Court permission) needed for new actions

– Landlord rent distress right suspended or terminated

– Landlord termination rights suspended

– Landlord cannot re-enter or terminate except with Court’s leave

Read the Order
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Court Appointed Receiver Continued…

Court will balance rights of all parties

– Size and nature of business

– Prejudice to other creditors

– Prejudice to Landlord

Receiver must pay reasonable occupation rent

Receiver is personally liable for occupation rent
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Bankruptcy

Federal Legislation 

Sometimes used to “invert priorities”

Being preferred is not preferred

Purposes of BIA

– Orderly windup and liquidation of insolvent companies

– Orderly treatment of individual’s debts

– Restructuring of debts
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Bankruptcy

How it Works

Trustee gathers in assets

Trustee pays out creditors

Corporation is gone, individual, upon completion of duties 
will be discharged from bankruptcy.
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Bankruptcy – Claims of Landlord 

Status of Landlord

Landlords are 6th

 
in priority (s. 136)

rent arrears three months immediately preceding the bankruptcy and 

accelerated rent for a period not exceeding three months following 
the bankruptcy IF entitled to accelerated rent under the lease

But
the total amount so payable can’t exceed the realized value of the 
property on the premises, and 

any payment made on account of accelerated rent must be credited
against the occupation rent.
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Alberta Legislation

Landlord’s Rights on Bankruptcy Act 

Actually curtails Landlord’s rights and claim

Claim is for arrears and

for any accelerated rent to which the landlord may be entitled under 
the lease but not exceeding an amount equal to 3 months’ rent.

Rent Limitation

Subject to section 3, the landlord has no right to claim as a debt any 
money due to the landlord from the lessee for any portion of the
unexpired term of the lessee’s lease.
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Alberta Legislation

Trustee occupation

Trustee can occupy the premises for so long as the trustee requires 
the premises for the purposes of carrying out the bankruptcy 
process.

Trustee must pay occupation rent, calculated on the basis of the
lease.

Any accelerated rent paid to landlord is credited against the 
occupation rent.
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Alberta Legislation

Surrender possession

Trustee may surrender possession at any time

If Trustee occupies the leased premises for 3 months or 
more, landlord is entitled to receive 3 months’ notice in 
writing of the trustee’s intention to surrender possession, 
or 3 months’ rent instead of notice
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Alberta Legislation

Retention/Assignment of lease by Trustee

If the premises are retail, wholesale or manufacturing 
premises, then despite what the lease says, the Trustee:

may, at any time, elect to retain the premises for the whole 
or a portion of the unexpired term, and

may, on payment to the landlord of all overdue rent, assign 
the lease to an assignee.
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Alberta Legislation

Assignment by a Trustee

The assignee must covenant to:

Observe and perform lease;

Agree to conduct on the demised premises a trade or business that is 
not reasonably of a more objectionable or more hazardous nature 
than that that was conducted on the premises by the lessee; and

Court must approve the assignment

Assignee must give a security deposit – 6 months rent
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Conclusion

Receivership, BIA and CCAA actions can override 
landlord’s lease rights

Landlords have limited ability to oppose insolvency 
proceedings

Hope this has helped to minimize…….



The Haircut
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Questions?           Thanks for Listening!

Bruce Alger
(403) 296‐2970
bruce@alger.ca

mailto:bruce@alger.ca
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