
RISK MANAGEMENT IN 
TODAY’S LEASING MARKET

Review of Key Risk Management Concepts
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Supreme Court of Canada - Trilogy of Cases in the 
1970s:
1. Agnew-Surpass Shoe Stores Ltd. v. Cummer-

Yonge Investments Ltd., [1976] 2 S.C.R. 222;
2. Ross Southward Tire Ltd. v. Pyrotech Products 

Ltd., [1976] 2 S.C.R. 23; and
3. Eaton (T.) Co. Ltd. et al. v. Smith et al., [1978] 2 

S.C.R. 749) 
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Key Risk Management 
Concepts



Three main ways to ALLOCATE RISK in a 
Lease:

1. Insurance (and self-insurance) provisions;

2. Indemnity provisions; and

3. Release provisions.
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 What is a “Subrogated Claim”?

 What is a “Waiver of Subrogation”?
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Principle of Immunity – Implied Releases

 Can we finally do away with express Releases 
and Waivers of Subrogation?
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Myth: Insurance requirements in a Lease form must 
be inflexible

• Fault-based approach; or
• Territorial-based approach?
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Hypothetical – Restaurant Fire due to 
Negligent Landlord



NEGLIGENT LANDLORD
Tenant operates a restaurant which is located on the ground floor of 
a multi-storey office tower. To draw customers to the Project, the 
Landlord has installed a waterfall feature in the common areas 
adjacent to the restaurant. The waterfall has become a major 
attraction, but it has not been functioning properly. There have been 
numerous leaks that the Landlord has repeatedly requested its 
contractor to repair. One evening the waterfall floods the restaurant. 
The flood sparks an electrical fire in the kitchen, which destroys the 
kitchen and results in smoke damage throughout the restaurant. 
Major repairs were required for the entire restaurant, including 
replacing the kitchen equipment, walk-in coolers, HVAC and 
storefront. Tenant’s repairs took several months to complete. 
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Hypothetical – case study



Relevant Lease Provisions
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1. What arguments should the Landlord’s lawyer make 
(on behalf of the Landlord) that all responsibility and 
liability rests with the Tenant and the Tenant’s 
insurer?

2. How could the provisions have been modified by the 
Tenant and its counsel to allocate the risk in a more 
equitable manner?

3. If the facts were different (such as an electrical fire 
was caused by a natural disaster, such as Hurricane 
Harvey or Irma), how would this change the result?
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Hypothetical



Thank You.
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